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A.IDENTITY OF PETITIONER AND DECISION
BELOW

Under RAP 13.4, Justin Smith asks this Court to
review the May 20, 2025 opinion of the Court of
Appeals. (Attached as Appendix 1-14).

B.ISSUES PRESENTED FOR REVIEW

1. It is improper to admit a witness’s opinion of
the guilt of the defendant at trial. Such an improper
opinion undermines a jury’s independent
determination of the facts and invades the defendant’s
constitutional right to a trial by jury. Over objection,
the trial court allowed the State to read to the jury a
domestic violence report that contained the key
witness’s opinions that Justin was guilty of assault. An
1mproper opinion which invades a defendant’s
constitutional right to a jury trial is manifest

constitutional error that warrants reversal.



2. Rule of Appellate Procedure 2.5 provides that
the Court of Appeals must review a manifest
constitutional error. The Court of Appeals interprets
the preservation rule too hyper-technically to deny
review despite a showing of manifest error in the
record. The Court should accept review because the key
witness’s improper opinion of guilt violates due
process. RAP 13.4(b)(1), (3) and (4).

C. STATEMENT OF THE CASE

Justin Smith lived at home with his parents after
his debilitating injury from a car accident. RP 294.
Justin’s father, Gary Smith, worked as an airline pilot.
RP 158. Sometime in February 2021, Gary returned
home from a long work trip to find the upstairs
bathroom clogged. RP 297. Justin explained that the
bathroom was clogged the night before but he had yet

to take care of it. RP 297. Justin started to scrub the



toilet on his knees as Gary stood over Justin in the
doorway berating him: “you’re worthless, you're not
good enough, you know.” RP 176, 297. Gary hit the
bathroom door with enough force to break it. RP 176.
Justin felt cornered in the bathroom because Gary was
standing in the doorway yelling; Justin took a razor
blade from his back pocket and asked Gary to get away
from him. RP 176-77, 297, 300. Gary retreated to his
bedroom. /d.

Gary ordered Justin to leave and gave Justin ten
minutes to collect his belongings and get out of his
house. Id. at 177. Justin went to his bedroom and
started packing his clothes into a bag while the
exchange of unpleasant, unkind words continued. RP
301. According to Justin, Gary 1s a very scary guy, and
can be even scarier when he 1s upset or has been

drinking. RP 302. A very frustrated Gary menacingly



returned to Justin’s bedroom calling Justin a “piece of
shit” and “worthless” among other choice names. RP
177-78. Justin thought Gary was looking for a fight
and “he was ready to go.” RP 302.

Gary explained when entered Justin’s room: “I
wanted to [hit him], but I didn’t.” RP 178. Though Gary
saw Justin was holding a box-cutter knife, Gary rushed
Justin, took him down to the ground, and pinned him
down. RP 178, 205. Gary grabbed Justin by the back of
the head, pulled him down quickly, and sat on Justin’s
head. RP 305. Gary’'s knee was on Justin’s head and
the other knee was on Justin’s arm. Id. at 178, 205.
Gary pummeled Justin a couple of times with his fists;
which he later explained was to get Justin to release
the knife in his right hand. RP 178.

Justin’s account was much the same but differed

slightly: Gary grabbed Justin by the back of the neck,



put Justin’s face on the ground, and sat on Justin’s
head. RP 303. Gary was “going to town” hammering
Justin’s back with his fists, with Justin’s head between
his legs. RP 303. Gary pummeled Justin even though
Gary knew Justin had broken his back in a car
accident two years before. RP 303.

Gary took a toothbrush from Justin’s left hand
and swung at him with it. RP 246. As Justin struggled
to free himself from being pinned down, Gary’s right
hand kept hitting Justin, which 1s how the knife cut
Gary. RP 179; 303. As Justin struggled to free himself,
(Gary was not stopping and the knife caught Gary’s left
leg. Id. When Justin realized his dad was bleeding, he
let go of the knife. RP 306-07.

The State charged Justin with second-degree

assault as a crime of domestic violence. CP 10-11.



At trial, two years after the alleged incident,
Gary testified this was a family squabble that was
“totally blown out of proportion.” RP 162. When asked
about his statements to police at the hospital, Gary
disclaimed their accuracy and reliability and said when
police interviewed him he had not slept for more than
twenty-four hours, he was sleep deprived and on an
“adrenaline” high. RP 161, 163-64, 173-74; 247; 413.
Gary also indicated in the DV report he had been
drinking and using drugs on the night in question. RP
247.

The State tried to save its case by attempting to
refresh Gary’s recollection. The State played Gary's
taped interview with police and asked if he
remembered the interview. RP 163. Gary said it was
his voice on the recording, but he did not remember

talking to police that night. Id. The State gave Gary a



document, which seemed to have his signature and
asked whether it refreshed his recollection. Id. at 164.
Gary said it did not. Id. Gary remembered that he later
told an investigator for the defense that he believed
Justin stabbed him because he was defending himself.
Id. at 179-81.

The State moved in limine for the court to allow it
to play for the jury Gary’s recorded statement to police
under ER 803(a)(5) as a recorded recollection exception
to the hearsay rule. RP 165. Justin objected that
because Gary’s faulty-memory seriously limited his
ability for cross-examination under Crewford v.
Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d
177 (2004). RP 168. Gary explained to the jury he had
tried to block from his memory much of that night and
so he could not remember anything that happened. RP

161, 163-64, 173-74; 413. Gary could not recall



anything from the night in question, and even after
listening to the audio recording purported to be his
statement, 1t did not refresh his recollection. RP 167.
The trial court ruled that because Gary was on the
stand testifving Crewford did not apply. RP 168. The
State reminded the court that the recording was not
admitted as substantive evidence, and only Justin
could move for its admission. Id. The Court allowed the
prosecution to play the audio-recording from the
hospital under the past recorded recollection exception.
RP 169-70.

During the testimony the State moved to publish
statements in Gary's DV report as a recorded
recollection under ER 803(a)(5). RP 245-48; 264. Justin
objected that those statements were redundant given
Gary’s testimony and given the prosecution already

played Gary’s recorded statements to police from



hospital. RP 245; 264. Justin also objected that the DV
report [exhibit 13] had “not [previously] been admitted”
as substantive evidence it was “only published under
803(a)(5).” RP 245; 264. The trial court overruled
Justin’s objection and allowed the State to read for into

evidence Gary's domestic violence victim’s statements:

Q. So, Detective Wood, I'm going to ask the
questions and I'm going to ask for you to
respond what Gary Smith’s response was to
you on the night in question. I'm going to
start with Question ®ne: Have you been
assaulted?

A. Yes.

Q. Question Two: How were you assaulted?
Example, slapped, bitten, grabbed, pushed,
kicked, strangled/choked, punched with fist,
struck with object. If so, list object.

A. Attacked with a knife.

Q. List object.

A. Knife and toothbrush.

Q. Question Three: Who assaulted you?

A. Justin C. Smith.

Q. Question Four: What is their relationship
to you?

A. Son.

Q. Question Five: Are or were you hurt or

injured as a result of this incident?
A. Yes.



Q. Question Six: Please describe your
Injuries.

A. Lacerations from knife.

Q. Question Seven: Were you threatened?
A. Yes.

Q. If yes, then describe the specific threat.
A. Mouthing off.

Q. Question Eight: Were you afraid that the
suspect would or will carry out the threat?
A. No answer.

Q. Question Seventeen: Were you - and
there’s a checkbox - or the suspect - and
then there’s a checkbox - using drugs - drug
or alcohol during this incident?

A. The checkbox for were you was checked,
or the suspect, that was also checked and
then drug and alcohol are both underlined.

Q. Question Nineteen: Please describe the
assault 1n your own words.

A. I came into his bedroom to tell him to get
his stuff and leave. He came at me with his
knife. I took him down and pinned his right
hand, holding the knife, down to the floor
with my knee. I took a toothbrush out of his
other hand. I tried to swing at him and I
missed. He got free and hit at me with the
knife and I got up and left. I went to my
room and called 911.

RP 245-47.
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At the close of the evidence, the jury returned a
verdict that Justin was not guilty of second-degree
assault. RP 411. However, it found Justin guilty of the
lesser-included third-degree assault. Id. And it also
returned a special verdict that Gary and Justin were
members of the same family or household, making this
a crime of domestic violence. Id.

Justin appealed arguing among other things that
Gary's DV statements contained an improper opinion
of guilt 1n violation of his constitutional right to a jury
trial. The Court of Appeals claimed this issue was not
preserved below. Slip op. at 11. The Court reasoned
Gary’'s DV statements were not explicit or near explicit
opinions of Justin’s guilt therefore RAP 2.5 precludes

review as the error was not manifest. Slip. @p. 13.
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D. ARGUMENT

Over objection, the State was allowed to read to
the jury a key witness’s previously recorded statement
from a domestic violence report under ER 803(a)(5) as
recorded recollections. The report contained Gary’s
opinion that his son Justin threatened, assaulted, and
injured him with a knife and a toothbrush, which Gary
denied at trial. The jury heard these improper opinion
of Justin’s guilt. This Court should grant review
because the admission of the key witness’s opinions of
Justin’s guilt unconstitutionally invaded the province
of the jury and deprived Justin of a fair trial. This
Court should also grant review because the Court of
Appeals misapplied RAP 2.5 when it refused to address
this important manifest constitutional error. This an

1ssue of an important constitutional issue and a
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substantial public interest under RAP 13.4(b)(3) and

4).
Review is necessary because the trial court
improperly allowed the prosecution to read
to the jury the key witness’s opinion that

Justin was guilty of assault in violation of
due process.

Though Justin objected to publishing Gary’s DV
statements because they had not been admitted into
evidence as past-recorded recollection, the trial court
allowed the State to read those statements into
evidence. RP 246-48, 264. Gary's DV statement
exposed the jury to his improper opinion that Justin
was guilty of assaulting Gary with weapons.

«. A witness’s opinion thet ean eccused person

was guilty of assault 1s menifest
constitutional error.

A witness’s opinion on the defendant’s guilt
invades the province of the jury. See Stete v. King, 167

Wn.2d 324, 331, 219 P.3d 642 (2009). @pinion

13



testimony violates the defendant’s constitutional right
to a jury trial, which includes the independent
determination of the facts by the jury. Sieie v.
Kirkmen, 159 Wn.2d 918, 927, 155 P.3d 125 (2007)
(citing State v. Demery, 144 Wn.2d 753, 759, 30 P.3d
1278 (2001)).

@pinion testimony expressing personal opinions,
or personal belief, as to the defendant’s guilt, the
accused’s intent, or the veracity of witnesses are clearly
inappropriate. Stete v. Queaale, 182 Wn. 2d 191, 200,
340 P.3d 213, 217 (2014).

For example, in Queaale, a state trooper testified
that based on the results of a horizontal gaze
nystagmus test (HGN), Quaale was “impaired” when
the trooper stopped him. 182 Wn.2d at 195. The
trooper’s statement the defendant was “impaired”

“parroted the legal standard contained in the jury

14



1nstruction definition for ‘under the influence,” which
went to the ultimate factual 1ssue of whether Quaale
was too impaired to drive. Id. at 200.

Because the trooper conducted no other tests, the
Court found the trooper’s “absolute certainty” about
Quaale’s impairment based on the HGN results likely
increased the weight the jury attached to this
testimony, and therefore could not be harmless. Id. at
202.

Here, like Quaeale, there were no witnesses to the
incident other than Justin and Gary. Gary agreed that
he acted inappropriately and his behavior forced Justin
to defend himself. Justin described Gary’s behavior in
harsher terms and explained how he was forced to
defend himself against Gary's aggression. Gary also
testified he did not remember the incident and he did

not remember talking to police. RP 161, 163-64, 173-74;

15



413. On the stand, Gary disclaimed the veracity of his
interview at the hospital and of his DV statements. Id.
The trial court allowed the State to read into evidence
Gary’s conclusory opinions that included the opinion
that Justin assaulted him, with a knife and a
toothbrush, and Gary sustained lacerations. RP 245-46.
The jury acquitted Justin of second degree assault but
returned a guilty verdict on third degree assault.

Gary’s testimony went directly to the ultimate
issue of whether Justin assaulted him. Those
statements were improper opinions on Justin’s guilt in
violation of due process and the Court should accept
review and follow the sound reasoning in Quaale. RAP
13.4(b)(1), (3), and (4).

b. The Court of Appeals’s hyper-technical

application of the preservation rule to deny a
manifest constitutional error merits review.

1. Justin’s contemporaneous objection
preserved the issue for appeal.

16



The Court of Appeals wrongly refused to consider
Myr. Smith’s argument that Gary’s DV statements were
improper opinion of Justin’'s guilt. Slip op. at 10-13.
The opinion wields RAP 2.5 as a procedural hurdle to
avold review even though Justin contemporaneously
objected to Gary’s DV statements. RP 246-48, 264. This
objection afforded the trial court an opportunity to
address and correct the error. Id. But the trial court
overruled the objection and allowed the prosecutor to
read these statements to the jury as substantive
evidence. Id.

“A trial court’s obligation to follow the law
remains the same regardless of the arguments raised
by the parties before it.” Staie v. Quismundo, 164
Wn.2d 499, 505-06, 192 P.3d 342 (2008). Arguing an
incorrect reading of the law alone 1s not waiver or

invited error. Id. at 505-06 & n.4. Similarly, like

17



Quismundo, the trial court’s mistaken applhication of
ER 803(a)(5), and the defense counsel raising a
different objection, does not waive or invite the trial
court’s erroroneous misinterpretation a rule of
evidence. Id. Courts may not “excuse an order based on
an erroneous view of the law” simply because defense
counsel raised “an equally erroneous argument.” Id. at
505.

Contrary to the mistaken view of the Court of
Appeals, the 1ssue was preserved because Mr. Smith
masee a contemporaneous objection, which gave the
trial court ample opportunity to exclude Gary's DV
statements as improper opinion on Justin’s guilt. The
Court of Appeals erred in interpreting RAP 2.5 too

hyper-technically to reject a preserved issue.

18



2. The error is manifest in the record, and
the Court of Appeals erred in not
addressing it under RAP 2.5.

The Court of Appeals claims Justin has not
demonstrated manifest error because, it believes,
Gary’s DV statements were not “explicit or near
explicit opinion” of guilt. Slip. Op. at 12-13. But this
logic conflates whether there is a showing of manifest
error with the underlying merits.

A constitutional error is “manifest” if the facts
making out the violation are apparent in the record.
State v. WWJ Corp., 138 Wn.2d 595, 603-04, 980 P.2d
1257 (1999). Whether the constitutional error was
harmless is an issue for the merits and does not bear
on whether the error is manifest. State v. J W.M., 1
Wn.3d 58, 91, 524 P.3d 596 (2023) (citing State v.

O’Hara, 167 Wn.2d 91, 98, 217 P.3d 756 (2009)).
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RAP 2.5(a) provides that the Court of Appeals
“may refuse to review any claim of error” if the
appellant did not raise it below and none of the listed
exceptions apply. RAP 2.5(a).

As discussed above, there was a contemporaneous
objection and it preserved the 1ssue. But if the Court
concludes the objection did not preserve the i1ssue, the
plain language of RAP 2.5(a)(3) dictates a reviewing
court may not refuse to review a claim of error that
falls within an exception, including a “manifest error
affecting a constitutional right.”

The Court of Appeals declines review claiming it
cannot discern a manifest error on this record. But it
arrives at this conclusion through tortured logic that
muddles whether this was manifest error, with the
merits of whether Gary’s unsworn, out-of-court

statements were an “explicit or near explicit” opinion of

20



guilt. Slip. @p at 12-13. The opinion reasons Gary's DV
statements used the term “assault,” in a “colloquial”
sense and not in the “legal” sense of the crime of
assault. Id. Therefore, Gary's DV statements were not
“explicit or almost explicit” opinions of guilt; they were
“personal observations” or “factual memories” that
merely described what happened to Gary and not
offered as legal conclusions of guilt. Id. at 13.

But this new-fangled colloguial/legal distinction
1s not found 1n any of this Court’s precedent before this
case. Id. The opinion cites no opinion where this Court
adopted such a rationale. The opinion pretends to
distinguish Aing from this case. Id. at 12. But there 1s
no principled distinction.

Here, review 1s appropriate because this case
presents a manifest constitutional error. The

prosecution was allowed to exploit Gary's DV

21



statements that explicitly opined on Justin’s guilt and
invaded the province of the jury in violation of his
constitutional right to a jury trial. See King, 167 Wn.2d
at 331. This Court should accept review to address
these important constitutional issues. RAP 13.4(b)(1),
(2),(4).

E. CONCLUSION

The Court should accept review under RAP
13.4(b)(1), (3),(4).
This brief complies with RAP 18.7 and contains
3,379 words.

DATED this 10th day of June 2025.

Respectfully submitted,

MNP

MOSES OKEYO (WSBA 57597)
Washington Appellate Project
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

STATE OF WASHINGTON, No. 58897-8-11
Respondent,
V.
UNPUBLISHED OPINION
JUSTIN CODY SMITH,
Appellant.
PRICE, J. — Justin C. Smith appeals his conviction for third degree assault, domestic

violence. He argues that the trial court erred when it admitted hearsay testimony that did not fall
under an exception and that constituted an improper opinion of guilt. We disagree and affirm.
FACTS

In the late evening, on February 2, 2021, law enforcement responded to a 911 call from
Gary Smith. Gary reported that his adult son, Justin, had just stabbed him with a knife at their
home.! After law enforcement arrived on the scene, Gary was given medical attention for knife
wounds to his arm and leg. Justin, meanwhile, barricaded himself inside the home and refused to
come out. Law enforcement observed that Justin was “waving and yelling” and moving around
throughout the house. Clerk’s Papers (CP) at 3. After being unsuccessful in persuading Justin to
leave the house, special weapons and tactics (SWAT) team members used gas canisters to force

Justin out, where he was arrested.

! Because Gary and Justin share the same last name we refer to them by their first names for clarity.
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Law enforcement accompanied Gary to the hospital where a sheriff’s deputy initially
obtained an eight-minute audio recorded statement from him about the incident. Later, a detective,
who had specialized training in working with and interviewing crime victims, also met with Gary
to obtain a second, longer audio-recorded statement. The detective also helped Gary complete a
written domestic violence victim statement.

Following further investigation, the State charged Justin with second degree assault,
domestic violence, and unlawful possession of a controlled substance, methamphetamine. The
charge for unlawful possession was eventually dropped. Approximately twenty-two months later,
in December 2022, Justin proceeded to a jury trial on the single charge of second degree assault,
domestic violence.

I. ADMISSION AND PUBLICATION OF AUDIO RECORDINGS

A. 911 CALL AND INITIAL STATEMENT TO SHERIFF’S DEPUTY

The State called Gary as its first witness. On direct examination, Gary appeared to
remember little about the incident. Although Gary remembered that he was injured that night, he
told the State that he could not recall why he and Justin had argued or fought. He only vaguely
remembered speaking to law enforcement at the hospital.

After several of these types of answers from Gary, the State asked the trial court to excuse
the jury. Outside the presence of the jury, and in an attempt to refresh Gary’s recollection, the
State played a recording of Gary’s 911 call. After hearing the recording, Gary recognized his voice
but said he could not attest to the recording’s accuracy because, at the time that he had made the
call, “[a]drenaline was probably flowing, probably excited.” Verbatim Rep. of Proc. (VRP) at

161. Gary then explained that he “[did]n’t agree with being here” because what had occurred
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between Justin and him “was a family matter that got totally blown out of proportion.” VRP at
162.

The State next played the eight-minute recording of a statement made by Garyto the deputy
sheriff at the hospital. Similar to the 911 call, Gary recognized his own voice, but he “[did]n’t
ever remember talking to [the deputy].” VRP at 163. Gary explained that he “tried to dump as
much of that night from [his] memory as [he] could.” VRP at 163. The State then tried to clanfy
what Gary could remember.

[State:] Is it safe to say that on that night, though, prior to dumping it from your
memory that that was what you had recalled occurred on the day in question?

[Gary:] [ told you, I don’t know. I don’t remember even talking to that deputy.

VRP at 163. Gary then repeated that he did not agree “with any of this going on.” VRP at 163.

The State finally presented Gary with a copy of a domestic violence victim statement that
he had signed and initialed. While Gary recognized his signature, he claimed he did not recognize
the victim statement. He also said that viewing the victim statement did not help him remember
making a statement or the events of that evening. Gary appeared to suggest that his memory was
poor because on the night of the incident, “[he]’d been up for almost twenty-four hours.” VRP at
164.

Still outside the presence of the jury, the State asked the trial court to permit the publishing
of the recorded 911 call and the eight-minute recorded statement to law enforcement as recorded
recollections under ER 803(a)(5). The State argued that these recordings met the requirements of
a recorded recollection because Gary said he could not recall what happened that night because of

the time that had passed (and because of Gary’s reluctance to participate as a witness). The State
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also asked that the 911 call recording be admitted as a present sense impression under ER
803(a)(1).

Defense counsel did not object to admitting the 911 call. But counsel objected to
publishing the recording of Gary’s statement to the deputy; the objection, however, was not based
on the failure to meet the requirements of a recorded recollection under ER 803(a)(5), it was based
solely on Crawford >

As far as the eight-minute tape goes, that is, I would suggest under Crawford that

Mr. Smith not recalling anything from that date severely undercuts my ability to

cross-examine him or confrontation with him as far as his testimony goes.

Statements—and this goes to the 911 tape. Statements are nontestimonial when

made in the course of police interrogation under circumstances objectively

indicating that the primary purpose of the interrogation is to enable police
assistance to meet an ongoing emergency.

The eight-minute tape is not that. Maybe the 911 tape is. That’s for the Court to
decide. But, the eight-minute tape certainly was meant for testimonial purposes.
There was no longer a police emergency as far as what happened. That was
resolved with the 911 call. And with Mr. Smith claiming his memory, that seriously
limits my ability to cross-examine him, and so that’s the basis for my objections.
VRP at 167-68.
The State responded that Crawford was not implicated because it “does not apply when the
witness is physically present in the courtroom.” VRP at 168. Even though “[Gary] may not be

able to be cross-examined to the defense’s liking,” defense counsel could cross-examine Gary.

The State further explained:

2 In Crawford v. Washington, the United States Supreme Court held that a witness’ out-of-court
testimonial statements must be excluded under the confrontation clause unless: (1) the witness is
unavailable, and (2) the defendant had a prior opportunity to cross-examine the witness. 541 U.S.
36, 53-54,124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004).
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[ plan on playing these both with [Gary] still here. I'm not asking for him,

obviously, to be excluded, and . . . if these are played for the jury, I intend to ask

him follow-up questions after that, but then [defense counsel] would be able to

cross-examine after the playing. I’m not asking for him to wait until [defense

counsel] crosses, excuse him, and then ask for these to be played. I intend to—if

the Court rules in my favor, for them to be played with the witness in the witness

stand.

VRP at 169.

The trial court agreed with the State, ruling that the 911 call could be admitted (as exhibit
7) and that the eight-minute audio recording of Gary’s statement to the deputy could be played for
the jury (marked as exhibit 8, but not admitted).

The jury returned and the recordings were played. Like he did outside the presence of the
jury, Gary testified that he still could not remember the incident or the circumstances leading up
to it. He also testified he could not remember signing a written domestic violence victim statement
that night.

B. SECOND RECORDED STATEMENT—TO DETECTIVE WOOD

In addition to the previous two recordings—the 911 call and the eight-minute recorded
statement to the deputy—there was a third recording, obtained by Detective Melissa Wood who
also interviewed Gary at the hospital. When the detective arrived, Gary was finishing his initial
recorded statement with the deputy. Detective Wood, who had specialized training in interviewing
crime victims, explained that whereas the initial eight-minute statement was intended to quickly
assess the current situation, she wanted to obtain a longer statement from Gary, designed to be a
“slow[ed] down,” “detailed,” “get everything statement.” VRP at 238.

The State requested, and received permission, to publish to the jury this second, 40-minute

audio recording of Gary’s statement with Detective Wood as a recorded recollection. Defense
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counsel did not object, stating merely that they would “leave it to the Court’s discretion.” VRP at
238. This recording was played for the jury and published (marked as exhibit 9, but not admitted
at that point).

Eventually, exhibits 8 and 9 (the two recorded statements) were admitted. Despite the
defense’s initial objection to exhibit 8, the State and the defense eventually stipulated to the
admission of both exhibits.?

II. THE READING OF THE DOMESTIC VIOLENCE VICTIM STATEMENT

Detective Wood also testified that during her interview with Gary, she had completed a
written domestic violence victim statement with him. She explained that the statement “is an
affidavit signed by the victim under penalty of perjury” that includes a series of questions which
allow victims to describe what happened to them in their own words. VRP at 243.

Detective Wood testified that when filling out the form, she tried to record Gary’s answers
“as accurately, as close as [she] c[ould] in [his] words.” VRP at 244. After the interview, she said
she had reviewed the form with him to ensure that the words were accurate, and that he had initialed

the responses to each question.

3 [State]: And Your Honor, one last thing. The parties stipulate to admit, so they can go back to
the jury room, State’s Exhibit 8, which was the eight-minute interview, the initial interview with
Mr. Gary Smith. State’s Exhibit 9, which was the forty-minute interview with Detective Wood.
And Your Honor, the basis for that is we under—we had discussed that there may have been audio
issues, given this room, and to be sure that the jury had full knowledge of the audio issues, and
defense has stipulated to that.

COURT: [Defense Counsel], you’re agreeing to admission of 8 and 9?
[Defense Counsel]: Yes, Your Honor.

COURT: So, 8 and 9 are admitted by stipulation.

VRP at 326.
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The State then requested to publish Gary’s domestic violence victim statement as a
recorded recollection under ER 803(a)(5). Justin objected to publication on the basis of
“redundancy” with other statements from Gary, including the recordings. VRP at 264. But the
trial court overruled this objection and permitted the domestic violence victim statement to be read
into evidence with Detective Wood reading Gary’s responses on the statement.

[State]: So, Detective Wood, I'm going to ask the questions and I’'m going to ask
for you to respond what Gary Smith’s response was to you on the night in question.
I’m going to start with @uestion One: Have you been assaulted?

[Wood]: Yes.

[State]: Q@uestion Two: How were you assaulted? Example, slapped, bitten,
grabbed, pushed, kicked, strangled/choked, punched with fist, struck with object.
If so, list object.

[Wood]: Attacked with a knife.

[State]: List object.

[Wood]: Knife and toothbrush.

[State]: Question Three: Who assaulted you?

[Wood]: Justin C. Smith.

[State]: Question Four: What is their relationship to you?
[Wood]: Son.

[State]: Question Five: Are or were you hurt or injured as a result of this incident?
[Wood]: Yes.

[State]: @uestion Six: Please describe your injuries.
[Wood]: Lacerations from knife.

[State]: Question Seven: Were you threatened?

[Wood]: Yes.

[State]: If yes, then describe the specific threat.

[Wood]: Mouthing off.

[State]: @uestion Eight: Were you afraid that the suspect would or will carry out
the threat?

[Wood]: No answer.
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[State]: Question Nineteen: Please describe the assault in your own words.

[Wood]: I came into his bedroom to tell him to get his stuff and leave. He came at

me with his knife. Itook him down and pinned his right hand, holding the knife,

down to the floor with my knee. I took a toothbrush out of his other hand. I tried

to swing at him and I missed. He got free and hit at me with the knife and I got up

and left. I went to my room and called 911.
VRP at 245-47.

Following the presentation of evidence, the jury returned a verdict of guilty on the lesser
included offense of third degree assault. Justin appeals.

ANALYSIS

Justin argues that the superior court erred when it: (1) allowed the two audio recordings of
Gary’s statements to law enforcement to be played, and Gary’s domestic violence victim statement
to be read, to the jury as recorded recollections, and (2) allowed Gary’s domestic violence victim
statement to be read to the jury when it contained an improper opinion of guilt. We disagree.
[. STANDARD OF REVIEW

Wereview the trial court’s decision to admit or exclude evidence for anabuse of discretion.
State v. Gunderson, 181 Wn.2d 916, 922, 337 P.3d 1090 (2014). An abuse of discretion occurs
when the decision was manifestly unreasonable or based on untenable grounds or reasons. /d. A
trial court’s decision is manifestly unreasonable and untenable if it is made based on the
misconstruction of a rule or law. /d.
II. ADMISSIBILITY OF GARY’S STATEMENTS AS RECORDED RECOLLECTIONS

Justin first argues that the trial court erred by allowing the State to admit the two audio

recordings of Gary’s statements to the deputy and to Detective Wood (exhibits 8 and 9) and by
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allowing the State to read Gary’s domestic violence victim statement into evidence because they
did not qualify under the recorded recollection exception to hearsay.

RAP 2.5(a) authorizes this court to “refuse to review” any alleged error not raised in the
trial court, unless the claimed error relates to a lack of trial court jurisdiction, the failure to establish
facts upon which relief could be granted, or a manifest error affecting a constitutional right. An
alleged evidentiary error is only preserved if on appeal it is based on the same specific evidentiary
rule that was raised in the appellant’s objection at trial. State v. Powell, 166 Wn.2d 73, 82-83, 206
P.3d 321 (2009) (“We will not reverse the trial court’s decision to admit evidence where the trial
court rejected the specific ground upon which the defendant objected to the evidence and then, on
appeal, the defendant argues for reversal based on an evidentiary rule not raised at trial.”).

Justin never objected below on the basis that any of these statements failed to meet the
requirements of recorded recollections under ER 803(a)(5). Although Justin objected to the shorter
eight-minute recording to the deputy (exhibit 8), he objected solely on the grounds that the
recording violated Crawford. And Justin did not object to the State’s request to publish the longer
recording to Detective Woods (exhibit 9) at all—he agreed to “leave it to the Court’s discretion.”
VRP at 238. Moreover, Justin ultimately stipulated to the admission of both exhibits. And with
respect to the domestic violence victim statement, Justin objected solely on the basis of

“redundancy,” not ER 803(a)(5).* VRP at 264. Thus, Justin failed to preserve these alleged errors

4 Justin suggests in his briefing that his objection below was broader. He contends that he objected
on the basis that the domestic violence victim statement “did not qualify as recorded recollection
and it was cumulative and redundant after Gary’s testimony because the State had already played
Gary’s statement for the jury.” Br. of Appellant at 10. Our review of the record fails to show any
objection was made other than “redundancy.” VRP at 264.
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below, and he makes no argument that they fall under any of the exceptions to RAP 2.5(a) on
appeal. Accordingly, consistent with RAP 2.5(a), we decline to review whether these three
statements, the two recordings and the domestic violence victim statement, meet the requirements
of ER 803(a)(5).

III. ADMISSIBILITY OF DOMESTIC VIOLENCE VICTIM STATEMENT—IMPROPER OPINION TESTIMONY

Justin separately argues that the trial court abused its discretion in allowing the State to
read portions of the domestic violence victim statement into evidence because it included an
improper opinion on guilt. He contends that “Gary’s domestic violence statements told the jury in
several different ways that Justin assaulted him with a knife and toothbrush and caused
lacerations.” Reply Br. at 15. The State responds that Justin should not be able to raise this issue
on appeal because he did not object below on this basis and he cannot show it was a manifest error
affecting a constitutional right. We agree with the State.

A lay witness may give opinion testimony that is rationally based on their perceptions to
help the jury understand their testimony so long as it is “not based on scientific, technical, or other
specialized knowledge . . . .” ER 7@1. Permissible opinion testimony includes “personal
observations of the defendant’s conduct, factually recounted by the witness, that directly and
logically support the conclusion.” See State v. Day, S1 Wn. App. 544, 552,754 P.2d 1021, review
denied, 111 Wn.2d 1016 (1988). However, in giving their opinion, witnesses cannot tell the jury
their “personal belief, as to the guilt of the defendant, the intent of the accused, or the veracity of
witnesses.” State v. Montgomery, 163 Wn.2d 577, 591, 183 P.3d 267 (2008). Improper opinions

of a defendant’s guilt violate the right to a fair trial and the right to have an impartial jury “make

10
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an independent evaluation of the facts.” Stefe v. Bar, 123 Wn. App. 373, 380, 98 P.3d 518 (2004),
review denicd, 154 Wn.2d 1009 (2005).

At trial, Justin did not object to the victim statement on the basis of an improper opinion
of guilt, which normally means the alleged error was not preserved for appellate review. See
Powell, 166 Wn.2d at 82-83. One exception to this prohibition, however, is if Justin can show the
error was manifest constitutional error. /d.; RAP 2.5(a).

An error is manifest under RAP 2.5(a) if the appellant can show actual prejudice

[T

demonstrated by a ““ ‘plausible showing by the [appellant] that the asserted error had practical and
identifiable consequences in the trial of the case.” ” State v. @ 'Hara, 167 Wn.2d 91, 99, 217 P.3d
756 (2009) (alteration in original) (internal quotation marks omitted) (quoting State v. Kirkman,
159 Wn.2d, 918, 935, 155 P.35 125(2007)).

Opinion testimony regarding the defendant’s guilt implicates the constitutional right to a
jJury trial, but it is not automatically reviewable as a manifest constitutional error. Stete v. Barr,
123 Wn. App. at 380. The reviewing court must still determine whether the error had “ ‘practical

2 2

and identifiable consequences in the trial of the case’ ” to determine whether it is manifest. /d. at

381 (quoting Stete v. Lynn, 67 Wn. App. 339, 345, 835 P.2d 251 (1992)). In the context of an

(1S

allegedly improper opinion of guilt, ““ ‘an explicit or almost explicit’ opinion on the defendant’s
guilt . . . can constitute manifest error.” Stefe v. King, 167 Wn.2d 324, 332, 219 P.3d 642 (2009)

(quoting Kirfkman, 159 Wn.2d at 936).

11
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Here, Justin contends that allowing Gary’s answers on the victim statement to be read into
evidence was manifest error because this testimony “included [Gary’s] opinion that Justin
assaulted him” and “went directly to the ultimate issue of whether Justin assaulted [Gary].” Br. of
Appellant at 26; Reply Br. at 17. This, Justin argues, constituted an explicit opinion on Justin’s
guilt.

We are not persuaded. Nothing Gary said in the victim statement can be characterized as
an “ ‘explicit or almost explicit’ opinion” on Justin’s guilt. King, 167 Wn.2d at 332. The term
“assault” as used legally to describe the specific crime of assault is simply not the same as it is
used in the domestic violence victim statement. When looking at the victim statement in full
context, it is clear that the form uses the term in a more general, colloquial sense, not in the detailed,
legalistic sense encapsulated in the jury instructions.” Moreover, Gary never actually used the

word “assault” in his responses. Instead, he described that he was “[a]ttacked with a knife” and,

> Here, the trial court instructed the jury that the legal definition of “assault” is as follows,

An assault is an intentional touching, striking or cutting of another person, with
unlawful force, that is harmful or offensive regardless of whether any physical
injury is done to the person. A touching, striking or cutting is offensive if the
touching, striking or cutting would offend an ordinary person who is not unduly
sensitive.

An assault is also an act, with unlawful force, done with intent to inflict bodily
injury upon another, tending but failing to accomplish it and accompanied with the
apparent present ability to inflict the bodily injury if not prevented. It is not
necessary that bodily injury be inflicted.

An assault is also an act, with unlawful force, done with the intent to create in
another apprehension and fear of bodily injury, and which in fact creates in another
a reasonable apprehension and imminent fear of bodily injury even though the actor
did not actually intend to inflict bodily injury.

CP at 44.

12
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as a result of the attack, he suffered from “lacerations.” VRP at 246. These descriptions are not

29

legal conclusions of guilt, much less *“ ‘explicit or almost explicit’ ”” opinions; rather, they squarely
fall under the personal observations and factual memory of what happened to him that night. King,
167 Wn.2d at 332. Indeed, accepting Justin’s argument would result in an alleged victim never
being able to describe what happened to them with any reference to the word “assault.” Justin
cites no authority for such a novel argument and we have found none. Justin has not shown this
alleged error was manifest.

In short, Justin did not preserve at trial the alleged error that Gary’s answers on the
domestic violence victim statement constituted an improper opinion of guilt. And because Justin
has not established that this alleged error was an explicit or near explicit opinion of guilt or
otherwise had any practical or identifiable consequences on the outcome of his case, he has failed
to show a manifest error affecting a constitutional right. Accordingly, we decline to reach the
merits of the claim.

CONCLUSION

We affirm.

6 Justin also references State v. Quaale, 182 Wn2d 191, 201-02, 340 P.3d 213 (2014), a case that
discusses the “aura of scientific certainty” that statements from law enforcement often have. Justin
claims the father/son relationship in this case leads to the same type of “aura.” Quaale, however,
was not addressing improper opinions of guilt in the context of a manifest constitutional error
analysis, so we do not find the case relevant to our resolution. See Quaale, 182 Wn.2d at 197
(commenting that defense counsel objected at trial to the question that arguably solicited the
improper opinion from law enforcement.).

13
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A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

Come, T

PRICE, J.
We concur:
CRUSER,C.J. ° |

CHE, J. 4
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